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 1.  TIME:  7:00   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA  VS.  MEHRZAD AZARI 
SPECIALLY SET HEARING ON: RECEIPT OF PROPOSED APPRAISERS 
SET BY DEPT. 33 
* TENTATIVE RULING: * 
 
Appear. 

  

 2.  TIME:  9:00   CASE#: MSC13-01476 
CASE NAME: PEOPLE EX REL GOODMILLER  VS.  BOOZE 
HEARING ON RESETTING OF MOTION TO REOPEN DISCOVERY & TRIAL SETTING 
* TENTATIVE RULING: * 
 
Continued to 5/14/20 at 9:00 a.m., per written stipulation. 

 

  

 3.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA  VS.  JPMORGAN CHASE 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY LOIS L BRADY 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 4.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA  VS.  JPMORGAN CHASE 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY LOIS L. BRADY 
* TENTATIVE RULING: * 
 
Granted for the reasons set forth in the moving papers.  No opposition. 

 

  

 5.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA  VS.  JPMORGAN CHASE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY OMNI FINANCIAL GROUP LLC 
* TENTATIVE RULING: * 
 
Sustained without leave to amend for the reasons set forth in the moving papers. No opposition. 
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 6.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TOR QUASH SERVICE OF SUMMONS AND COMPLAINT 
FILED BY WENBIN YANG 
* TENTATIVE RULING: * 
 

Defendant Wenbib Yang’s Motion to Quash Service of Summons is granted.   

Pursuant to Code of Civil Procedure § 418.10, Defendant Wenbib Yang brings this 
motion to quash the service of summons and complaint on the ground Yang is not subject to 
personal jurisdiction in California.   

California courts may exercise jurisdiction over nonresidents “on any basis not 
inconsistent with the Constitution of this state or of the United States.” (Burdick v. Superior Court 
(2015) 233 Cal.App.4th 8, 17.)  “‘When a defendant moves to quash service of process on 
jurisdictional grounds, the plaintiff has the initial burden of demonstrating facts justifying the 
exercise of jurisdiction.’” Burdick v. Superior Court (2015) 233 Cal.App.4th 8, 17, internal 
quotation marks omitted.) “If the plaintiff meets this initial burden, then the defendant has the 
burden of demonstrating ‘that the exercise of jurisdiction would be unreasonable.’”  (Pavlovich v. 
Superior Court (2002) 29 Cal.4th 262, 273.)    

There is clearly no general jurisdiction since Defendant Yang is domiciled and a resident 
of Canada.  Defendant Yang does not own any property in California; does not conduct any 
business in California; maintains no office in California; and has never even been to California. 

Defendant Yang maintains there is no specific jurisdiction, as all of the interactions 
between Plaintiff and Defendant Yang took place on the Internet and Defendant Yang does not 
have sufficient “minimum contacts” with the forum. “A nonresident defendant may be subject to 
specific jurisdiction if three requirements are met: (1) the defendant has purposefully availed 
itself of forum benefits with respect to the matter in controversy; (2) the controversy is related to 
or arises out of the defendant's contacts with the forum; and (3) the exercise of jurisdiction 
would comport with fair play and substantial justice. (Burdick v. Superior Court (2015) 233 
Cal.App.4th 8, 18.)   

           “The proper focus of the “minimum contacts” inquiry in intentional-tort cases is ‘the 
relationship among the defendant, the forum, and the litigation.’ [Citation.]   And it is the 
defendant, not the plaintiff or third parties, who must create contacts with the forum State.”  
(Walden v. Fiore (2014) 571 U.S. 277, 291.)   The “minimum contacts” analysis looks to the 
defendant’s contacts with the forum State itself, not the defendant’s contacts with persons who 
reside there.  (Ibid at p. 285.) 

  Here, Defendant Yang is alleged to have made defamatory postings on internet sites.  
The “mere posting of information or advertisements on an Internet website does not confer 
nationwide personal jurisdiction… Otherwise, a ‘person placing information on the Internet 
would be subject to personal jurisdiction in every State,’ and the traditional due process 
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principles governing a State's jurisdiction over persons outside of its borders would be 
subverted… Something more than posting and accessibility is needed to ‘indicate that the 
[defendant] purposefully (albeit electronically) directed [his] activity in a substantial way to the 
forum state …’” (Burdick v. Superior Court (2015) 233 Cal.App.4th 8, 20-21.) 

            Plaintiff failed to present facts establishing Defendant Yang purposefully targeted or 
availed himself of the forum State’s benefits. As to the second prong (the controversy is related 
to or arises out of the defendant's contacts with the forum), Plaintiff alleges Defendant actively 
participated in a defamation campaign against Plaintiff.  Plaintiff maintains Defendant harmed 
his reputation by publishing injurious postings about Plaintiff to California residents. The facts in 
Burdick v. Superior Court, supra, are similar to the case at bar.  In Burdick, the plaintiffs were 
California residents.   Burdick, an Illinois resident, allegedly made defamatory postings on his 
personal Facebook page while he was in Illinois.  The court concluded merely posting on the 
Internet negative comments about the plaintiff and knowing the plaintiff is in the forum state are 
insufficient to create minimum contacts.   

 The Burdick court concluded after considering the Calder, Pavlovich, and Walden that 
that the plaintiff must show that in addition to intentional conduct causing harm to a forum 
resident, there must be evidence the nonresident defendant expressly aimed or intentionally 
targeted his or her intentional conduct at the forum state.  (Burdick v. Superior Court (2015) 233 
Cal.App.4th 8, 25.)  The court formulated the ‘effects’ test in Calder v. Jones (1984) 465 U.S. 
783, 789, which found that the wrongdoing outside of California may have the effect of causing 
harm in California, but must be intentionally directed at a California resident and has an effect 
on California audience.  In Pavlovich v. Superior Court (2002) 29 Cal.4th 262, 269, the court 
held the “effect” test requires “evidence of express aiming or intentional targeting” in addition to 
“the defendant's knowledge that his intentional conduct would cause harm in the forum.  Finally, 
in Walden v. Fiore (2014) 571 U.S. 277, 290, the court concluded,  the proper question is not 
where the plaintiff experienced a particular injury or effect but whether the defendant’s conduct 
connects him to the forum in a meaningful way. 

 Here, Plaintiff has not demonstrated that Defendant aimed or intentionally targeted his 
conduct at California.  Even if Defendant posted or permitted defamatory information about 
Plaintiff on line, there is no evidence that that the conduct was intentionally aimed a California or 
a California audience.  

             Finally, the exercise of jurisdiction over Defendant would not comport with the notion of 
fair play and substantial justice. Plaintiff is the only link between the Defendant and the forum.  
But it is the defendant’s conduct that must form the necessary connection with the forum State 
that is the basis for its jurisdiction over him. (Walden v. Fiore (2014) 571 U.S. 277, 285-286; See 
Burger King Corp. v. Rudzewicz (1985) 471 U.S. 462, 478. 
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 7.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON MOTION FOR JUDICIAL NOTICE 
FILED BY JOHNNY BROWN 
* TENTATIVE RULING: * 
 

Defendant requests judicial notice of several pleadings and exhibits in this action. This 
request is opposed. The Court need not take judicial notice of pleadings in its own file. 
The request is denied. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

  Appear. 

  

 9.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JOHNNY BROWN 
* TENTATIVE RULING: * 

Before the Court is a Motion for Summary Judgment (“MSJ”) filed by Defendant and Cross-
Complainant Johnny Brown (“Defendant” or “Brown”). The MSJ relates to Plaintiff and Cross-
Defendant Arch Gate Properties, Inc. (“Plaintiff” or “Arch Gate”)’s First Amended Complaint 
(“FAC”) for (1) breach of contract, (2) injunctive relief, and (3) declaratory relief. Defendant 
moves for summary judgment against Plaintiff’s claims for breach of contract and injunctive 
relief pursuant to Code of Civil Procedure (“CCP”) § 437c on several grounds. 

For the following reasons, Defendant’s MSJ is granted. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the 
cause of action cannot be separately established, even if that element is 
separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 
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A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

Analysis 

 Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) 

Defendant moves for summary judgment on the grounds that Plaintiff cannot prove: (i) the 
existence of a valid contract; (ii) Plaintiff’s performance; or (iii) Defendant’s breach.  

  Valid Contract 

As a threshold issue, Defendant argues that the Residential Purchase Agreement is “an illusory 
invalid agreement.” Defendant block quotes (though fails to cite) Scottsdale Ins. Co. v. Essex 
Ins. Co. (2002) 98 Cal.App.4th 86, 94-95 for the proposition that an agreement is illusory and 
there is no valid contract when one of the parties assumes no obligation. 

Defendant contends that paragraph 4 of the Residential Purchase Agreement (“RPA”) contains 
the illusory promise and invalidates the entire RPA. Specifically, Defendant alleges that RPA ¶ 4 
gives Plaintiff the discretion to buy or not to buy. Plaintiff argues that the requirement that the 
parties act in good faith prevents the alleged unilateral right of Plaintiff to cancel the contract 
from being illusory. 

Paragraph 4 of Addendum 1 reads in full: 

Notwithstanding any provisions to the contrary or time limits and deadlines in this 
agreement, Buyer and Seller agree to complete all items necessary to close this 
sale before the Closing Date as specified in section 1D or in an amendment. If 
the items cannot be completed by the Closing Date, the closing date will be 
extended until the earlier of either: a) Buyer delivering written notice to Seller of 
Buyer’s intent not to close the transaction, or; b) 12 months after the closing date 
as set forth in section 1D or in an amendment. 

“[W]hen interpreting a contract, we strive to interpret the parties’ agreement to give effect to all 
of a contract's terms, and to avoid interpretations that render any portion superfluous, void or 
inexplicable.” (Brandwein v. Butler (2013) 218 Cal.App.4th 1485, 1507.)  
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“[W]hen a party to a contract retains the unfettered right to terminate or modify the agreement, 
the contract is deemed to be illusory.” (Asmus v. Pac. Bell (2000) 23 Cal. 4th 1, 15 [citing 1 
Witkin, Summary of Cal. Law, Contracts, § 234 (9th ed. 1987)].) “[O]ne who states ‘I promise to 
render a future performance, if I want to when the time arrives,’ has made no promise at all.” Id. 
[quoting 2 Joseph M. Perillo, Helen H. Bender, Corbin on Contracts § 5.32 (1995)].) 

“[W]here performance is optional with one of the parties no enforceable obligation exists. This 
type of promise is illusory and does not result in a binding agreement even if unconditionally 
accepted.” Sloan v. Stearns (1955) 137 Cal. App. 2d 289, 298 [citations and quotation marks 
omitted]; see also Peleg v. Neiman Marcus Grp., Inc. (2012) 204 Cal.App.4th 1425 (“One of the 
most common types of promise that is too indefinite for legal enforcement is the promise where 
the promisor retains an unlimited right to decide later the nature or extent of his or her 
performance. This unlimited choice in effect destroys the promise and makes it illusory.” 
[citations and quotation marks omitted].) 

Here, paragraph 4 of Addendum 1 essentially states that if the parties cannot complete the 
transaction by the agreed upon Closing Date then Plaintiff has up to one year to purchase the 
property if it wants to. The promise to render a future performance if it wants to is “no promise at 
all.” See Asmus, supra, 23 Cal. 4th at 15. 

Civil Code section 1599 grants courts the power, not the duty, to sever contracts in order to 
avoid an inequitable windfall or preserve a contractual relationship where doing so would not 
condone illegality. (Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 
83, 123–124.) Whether the illegal terms may be severed depends upon the contract’s “language 
and subject matter, and this question is one of construction to be determined by the court 
according to the intention of the parties. If the contract is divisible, the first part may stand, 
although the latter is illegal.” (Ibid. at p. 122 [internal quotations omitted].) “The overarching 
inquiry is whether ‘the interests of justice . . . would be furthered’ by severance.” (Id. at p. 124.) 
Another relevant inquiry is whether the court has “the capacity to cure the” illegality “through 
severance or restriction of the offending” term, or whether the court must instead “reform the 
contract . . . by augmenting it with additional terms” in order to remove the illegality - something 
which the court is not authorized to do. (Id. at pp. 124-125.) 

Here, the Residential Purchase Agreement is not otherwise permeated by unconscionability; it is 
the standard California Association of Realtors (CAR) form residential purchase agreement. The 
offending provision in paragraph 4 of the Addendum is plainly collateral to the main purpose of 
the contract. It is properly severed from the remainder of the contract. 

As a consequence, the Court turns to the issues of whether Plaintiff has performed under the 
contract and whether Defendant has breached the contract. 

  Plaintiff’s Performance and Defendant’s Breach 

In the absence of paragraph 4 of the Addendum to the residential purchase agreement, the 
contract states that close of escrow shall occur on February 14, 2017. (RPA 1(D).) Plaintiff 
admits that Defendant Brown never consented to delay the close of escrow beyond the 
February 14, 2017 “close of escrow” date set forth in the residential purchase agreement. 
(RFA 7.) The parties do not materially dispute that escrow did not close on February 14, 2017. 
(DMF 7.) 
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In opposition, Plaintiff essentially argues that it was excused from performance because of 
issues regarding title. At the outset, the Court notes that the unsigned Declaration of Jamie 
Morse-Kinkaid is defective. (CCP § 2015.5; see also Stockinger v. Feather River Community 
College (2003) 11 Cal.App.4th 1014, 1026 [declaration lacked signature].) As a consequence, 
the Court has not considered the Morse-Kinkaid declaration. 

Plaintiff produced text messages between the parties in support of its position that Defendant 
knew escrow was experiencing delays. (Funke Decl. ¶ 12, Ex. 4.) As a threshold issue, the 
copies of these texts provided to the Court are extraordinarily difficult to read. They do not, 
however, appear to show that Defendant consented to a delay in escrow. Similarly, the 
deposition testimony cited by Plaintiff does not refute Defendant’s position that he did not agree 
to delay the close of escrow: 

Q. Why did you not vacate the property on February 14, 2017? 

A. I hadn’t heard anything from Craig Funcke or escrow or anybody in weeks, 
after the 14th. 

Q. Weeks? 

A. It was days – a week or so after the 14th. I hadn’t heard anything. No emails 
or anything about what was going on. 

(Brown Depo. At 58:9-16.) 

Furthermore, none of this evidence fundamentally alters Plaintiff’s admission that Defendant 
Brown never consented to delay the close of escrow beyond the February 14, 2017 “close of 
escrow” date set forth in the residential purchase agreement. (RFA 7.) 

Furthermore, Defendant also argues that Plaintiff made other material failures, such as failing to 
make the required RPA financial assurances. Specifically, Defendant argues that (1) Plaintiff did 
not make a written verification of funds pursuant to RPA § 3.C, (2) did not deposit the balance of 
the purchase price pursuant to RPA § 3.F, and (3) did not provide a verification of deposit of 
balance of Plaintiff’s closing costs pursuant to RPA § 3.H. It is undisputed that Mr. Funcke set 
the RPA’s financial terms. UMF 18.  

While Plaintiff disputes that (1) it did not make a written verification of funds and produced 
evidence that it provided Defendant with a letter from Plaintiff’s financier (Funcke Decl. ¶ 6, 
Ex.1); it is undisputed that (2) Plaintiff did not deposit the balance of the purchase price with the 
escrow holder as required by RPA paragraph 3.F (UMF 20, 22), and it is further undisputed that 
(3) Plaintiff did not deliver to Defendant written verification of payment of its share of closing 
costs within 3 days after RPA acceptance, as required by RPA § 3.H. (UMF 23.) 

The Court need not reach the issue of Defendant’s performance under the contract because 
it is undisputed that Plaintiff did not deposit the purchase price with the escrow holder by the 
agreed upon close of escrow date in violation of the agreement. Whether Defendant, 
subsequent to the agreed upon close date, then effectively cancelled the sale is immaterial. It is 
undisputed that there was no written agreement to extend the date for close of escrow and in 
the absence of Paragraph 4 of the Addendum, Defendant was under no continuing obligation to 
sell to the Plaintiff. 
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Plaintiff’s claim for injunctive relief is derivative of its breach of contract claim. Because Plaintiff’s 
breach of contract claim has no merit, as described further above, Defendant is also entitled to 
summary judgment on Plaintiff’s injunctive relief claim. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. See CCP § 437c(q). 

Plaintiff’s May 2, 2019 Evidentiary Objections: 

1. Plaintiff’s objection to paragraphs 1 through 11 of the Declaration of Johnny Brown is 
sustained. Although the declaration is signed under penalty of perjury, it is defective in 
that it fails to state the place of execution. See Kulshrestha v. First Union Commercial 
Corp. (2004) 33 Cal.4th 601, 612. It fails to comply with CCP § 2015.5. 

 
 

  

10.  TIME:  9:00   CASE#: MSC17-01836 
CASE NAME: CREDITORS ADJUSTMENT  VS.  THOMAS PARKER  
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY THOMAS PARKER 
* TENTATIVE RULING: * 
 
Continued to December 19, 2019 per fax of counsel. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01833 
CASE NAME: BONNER VS. SPARGO 
HEARING ON MOTION FOR TRANSFER OF ACTIONS & CONSOLIDATION 
FILED BY RICHARD SPARGO 
* TENTATIVE RULING: * 
 
Vacated.   Notice of Withdrawal filed 11/15/19. 

 

  

12.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS. ASPIRE GENERAL 
HEARING ON MOTION TO STRIKE 3rd Amended COMPLAINT 
FILED BY ASPIRE GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Denied. 
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13.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES  VS.  VENTURI 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of VENTURI 
FILED BY ARTHUR W. WEINER 
* TENTATIVE RULING: * 
 
Continued to 12/19/19 at 9:00 a.m. in Dept. 33 per written stipulation. 

 

  

14.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES  VS.  VENTURI 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended CROSS-COMPLAINT 
FILED BY ARTHUR W. WEINER 
* TENTATIVE RULING: * 
 
Continued to 12/19/19 at 9:00 a.m. in Dept. 33, per written stipulation. 

 

  

15.  TIME:  9:00   CASE#: MSC18-02548 
CASE NAME: BRANDEIS VS. DOES 1-100 
HEARING ON MOTION TO COMPEL DOCUMENT PRODUCTION AT DEPOSITION 
FILED BY JUDSON BRANDEIS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00004 
CASE NAME: TOLIVER VS. CONCORD YELLOW CAB 
HEARING ON MOTION FOR ORDER AUTHORIZING DISCLOSURE 
FILED BY HORACE TOLLIVER 
* TENTATIVE RULING: * 
 
Appear. 
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17.  TIME:  9:00   CASE#: MSC19-01203 
CASE NAME: MOHSIN AHMMED VS JAMES P. KLIMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DAVID K. ORMONDE 
* TENTATIVE RULING: * 
 
Vacated.  First Amended Complaint filed 11/15/19. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01203 
CASE NAME: MOHSIN AHMMED VS. JAMES P. KLIMENT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 1/24/20 at 8:30 a.m. in Dept. 33. 

 

  

19.  TIME:  9:00   CASE#: MSC19-01268 
CASE NAME: OTERO  VS.  SCHAAF 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MARY A. SCHAAF, et al. 
* TENTATIVE RULING: * 
 
Sustained without leave to amend for the reasons stated in the moving papers.  No opposition. 

 

  

20.  TIME:  9:00   CASE#: MSC19-01413 
CASE NAME: KIMLEY-HORN  VS. BAY AREA PROPERTY DEVELOPERS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & WRIT OF ATTACHMENT 
FILED BY KIMLEY-HORN & ASSOCIATES 
* TENTATIVE RULING: * 
 
Granted. 

 

  

21.  TIME:  9:00   CASE#: MSC19-01463 
CASE NAME: AMMA VS. RUBICON 
HEARING ON MOTION FOR EXTENDED TIME TO RESPOND 
FILED BY LAMIR A. AMMA 
* TENTATIVE RULING: * 
 
Appear. 
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22.  TIME:  9:00   CASE#: MSC19-01468 
CASE NAME: O'CONNELL VS. CONTRA COSTA COUNTY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COUNTY, et al. 
* TENTATIVE RULING: * 
 

This is a medical malpractice wrongful death action brought against defendants Contra 
Costa Regional Medical Center (“CCRMC”) and Dr. Adam Buck.  Defendants demur, arguing 
the facts reveal that plaintiffs, the husband and minor son of the decedent, failed to present a 
government claim within the required six months after accrual of the cause of action. 

 
The demurrer is sustained, with leave to amend.  Any amended complaint shall be filed 

and served on or before December 5, 2019. 
 
1. Facts. 

 
The complaint alleges that Sarah Dell O’Connell was a 34-year old wife and mother who 

experienced chronic nausea and weight loss from January through February 2018.  On 
February 7, 2018, she fainted at home.  She was transported by ambulance to CCRMC about 
10 a.m., evaluated in the emergency room, given an electrocardiogram (which showed 
abnormalities), evaluated by Dr. Buck at 4 p.m., considered for admission (which she opposed), 
and discharged at 7 p.m.  Dr. Buck failed to explain how serious her condition was.  Had she 
known, she would have agreed to be admitted.  (Complaint, ¶ 19.)  Sarah’s mother, Michelle 
Dell, was with Sarah at CCRMC.  (¶ 15.)  

 
Two days later, Sarah suffered cardiac arrest, from which she never recovered.  She 

was taken to John Muir Medical Center and declared brain dead on February 15, 2018. 
 
Plaintiffs did not present a government claim until February 26, 2019, more than 

one year later.  They allege their government claim was nevertheless timely because they 
“did not have knowledge of any liability on the part of Defendants until August 27, 2019” 
[sic – this is intended to say August 27, 2018].”  (¶ 23.)  They were not suspicious at the time of 
Sarah’s death that defendants had committed any wrongdoing because Dr. Buck had not 
revealed to them or Sarah on February 7, 2018 the nature and potential risks of Sarah’s cardiac 
condition.  (¶ 26.)   

 
The complaint states that it attaches plaintiffs’ February 26, 2019 government claim, 

but the claim is not attached.  Nevertheless, the government claim is before the court through 
defendants’ unopposed Request for Judicial Notice (“RJN”), which the court grants.   

 
The complaint and the attachments to the RJN reveal the following about what occurred 

between Sarah’s death on February 15, 2018 and the alleged date of accrual on August 27, 
2018.  On March 3, 2018 unspecified “relatives” of Sarah met with plaintiffs’ current attorney, 
Thornton Davidson.  Davidson told them that they could not retain his services until it could be 
identified whether CCRMC had any liability for Sarah’s death.  However, he agreed to obtain the 
pertinent medical records, and Sarah’s mother signed the necessary release that day.  He 
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submitted it to CCRMC on March 7, 2018.  (Ex. E to RJN, ¶ 4, 5.) 
 
A series of delays occurred thereafter as CCRMC told him he needed to submit one 

thing or another.  The first thing CCRMC said it needed was a signed release from Sarah’s 
husband, plaintiff Daniel O’Connell.  Davidson supplied this on March 21, 2018.  (Id., ¶ 5.)  
Ultimately Davidson received some of CCRMC’s medical records on July 11, 2018 and the 
electrocardiogram strips on July 13, 2018.  (Id., ¶ 12, 13.)   

 
Plaintiffs allege they “had no reason to suspect that Sarah’s condition at [CCRMC] was 

in any way related to her fatal condition at [John Muir]” even after receipt of the records from 
both facilities.  (Complaint, ¶ 28.)  “It was not until Plaintiffs were advised by a medical expert 
that the information which they had received [from] CCRMC . . . was woefully incomplete and 
that Sarah had died of a condition which should have been recognized and treated at CCRMC, 
that they had sufficient information to suspect Defendant’ wrongdoing.  At that time, they hired 
counsel to commence this lawsuit.”  (¶ 29.)  That hiring occurred on September 12-13, 2018.  
(Ex. A to RJN, Attachment A.)  Plaintiffs’ attorney, Davidson, thereafter filed an earlier lawsuit, 
C19-00030, on January 9, 2019.  Judge Fannin of this court dismissed that action because 
plaintiffs filed it before, rather than after, presenting a government claim.  (See Ex. D to RJN; 
Gov’t C. § 945.4.)   

 
Now, as is their right, plaintiffs have filed this new complaint, on the theory that their 

February 26, 2019 claim was timely, rather than admitting it was late and pursuing late claim 
procedures or filing a petition for relief from the requirement of presenting a government claim 
under Government Code section 946.6.  (See Rason v. Santa Barbara City Hous. Auth. (1988) 
201 Cal.App.3d 817, 827.) 
 

2. Analysis. 
 
A plaintiff wishing to sue a public entity must first present a government claim within six 

months of accrual of his cause of action.  (Gov’t C. § 945.4, 911.2 (a).)  His cause of action 
accrues for these purposes when it accrues for statute of limitations purposes.  (Gov’t C. § 901.)   
 

Broadly speaking, a cause of action that becomes apparent only upon discovery accrues 
when the plaintiff “suspects or should suspect that her injury was caused by wrongdoing, that 
someone has done something wrong to her.” (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 
1110.)  “A plaintiff need not be aware of the specific ‘facts’ necessary to establish the claim; that 
is a process contemplated by pretrial discovery. Once the plaintiff has a suspicion of 
wrongdoing, and therefore an incentive to sue, she must decide whether to file suit or sit on her 
rights. So long as a suspicion exists, it is clear that the plaintiff must go find the facts; she 
cannot wait for the facts to find her.”  (Id. at 1111.)   

 
Speaking more specifically, a cause of action for wrongful death caused by a healthcare 

provider accrues within one year of after the plaintiff “discovers, or through the use of 
reasonable diligence should have discovered, the injury.”  (CCP § 340.5.)  In this context, 
“injury” refers to the “wrongfully caused death” of the plaintiffs’ decedent.  (Larcher v. Wanless 
(1976) 16 Cal.3d 646, 659.)   
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 The date of accrual based on delayed discovery is usually a question of fact (Fox v. 
Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 810), but “may be a question of law when 
allegations of the complaint bearing on whether the plaintiffs had constructive notice of allegedly 
undiscovered facts are susceptible to only one legitimate inference.”  (Call v. Kezirian (1982) 
135 Cal.App.3d 189, 199.)  

 
Defendants argue that the date of discovery can be no later than February 15, 2018, the 

date of death.  Plaintiffs argue it was not until August 27, 2018, after they had obtained the 
medical records and obtained the opinion of a medical expert. 

 
Neither party is correct.  Defendants are not correct because while the injury – death – 

occurs on the date of death, the cause of action accrues only after suspicion of “wrongfully 
caused death.”  (Larcher, supra.)  Often, more facts must be known than the death itself to 
suspect that when a sick person who has recently seen a doctor dies, he does so due to 
medical malpractice.  (See Unjian v. Berman (1989) 208 Cal.App.3d 881 (looking worse after 
plastic surgery than before does not necessarily mean suspicion as a matter of law); Kilburn v. 
Pineda (1982) 137 Cal.App.3d 1046, 1048-1049 (enduring more painful operations than 
promised and being dissatisfied enough to discharge the doctor do not mean suspicion as a 
matter of law).  

 
Plaintiffs are not correct that a cause of action for wrongful death against a healthcare 

provider only accrues after the injured the plaintiff obtains the relevant medical records and an 
expert opinion that there was medical malpractice.  California law is clear that the cause of 
action accrues when there is suspicion that someone has done something wrong to cause the 
death, not actual knowledge that they have.  (See Jolly, supra.) “Once a plaintiff actually has the 
requisite suspicion, the statute of limitations commences to run. It is not tolled by efforts to learn 
more about the matter short of filing suit.”  (Kleefeld v. Sup. Ct. (1994) 25 Cal.App.4th 1680, 
1684 (plaintiff not permitted to wait to sue until after the Chiropractic Board completed its 
investigation); Jolly, supra (obtaining more information after suspicion is for pretrial discovery 
after filing suit; it does not delay deadline to file suit);  see also Sanchez v. South Hoover 
Hospital (1976) 18 Cal.3d 93, 102 (statute of limitations began no later than plaintiff’s discharge 
from defendant hospital when she testified regarding her state of mind then “Yes, I did think they 
had done something wrong because of all the time that I stayed there suffering”); Dolan v. 
Borelli (1993) 13 Cal.App.4th 816, 824 (“[Dolan” essentially [argues] that, while she suspected 
Borelli was negligent, she did not know his negligence consisted of failing to release her right 
carpal tunnel ligament, as opposed to improperly performing that procedure. . . . As discussed in 
Jolly [though], the essential inquiry is when did Dolan suspect Borelli was negligent, not when 
did she learn precisely how he was negligent.”).) 
 

Putting aside these misconceptions, the question then narrows to this:  when between 
the date of death on February 15, 2018 and the date of certainty on August 27, 2018 did 
plaintiffs have the required suspicion of a wrongfully caused death? 

 
Defendants claim it was on March 3, 2018, when unspecified “relatives” of Sarah 

consulted with plaintiffs’ current attorney and asked him to obtain her medical records.  The 
problem with this is that relatives is not the same thing as plaintiffs.  The materials that the court 
may consider on this demurrer do not specify whether plaintiff’s husband, Daniel, or her minor 
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son from a prior relationship, Justin, were present at this meeting.  And the court has no facts or 
legal briefing before it to show that any knowledge or suspicion of these relatives is attributable 
to plaintiffs or that these relatives were proper wrongful death plaintiffs.  

 
Daniel alleges that he did not suspect negligence when Sarah died because 

Dr. Buck did not tell him, Justin, or Sarah of the nature and risks of Sarah’s cardiac condition.  
(¶ 26; see also ¶ 18, 19.)  He alleges that he had no legitimate basis to suspect negligence 
during the medical record retrieval period (March 7 – July 13, 2018) and pre-expert opinion 
period (July 13 – August 27, 2018) “[s]ince Dr. Buck had effectively limited his communication of 
Sarah’s condition to her potassium levels and a gastric problem [and] plaintiff were ignorant of 
the relationship between the prolonged QTs [an abnormal condition shown on the 
electrocardiogram that can result in sudden death] and the condition which killed Sarah.”  
(¶ 16, 27, 28.) 

 
However, in a delayed discovery case, the plaintiff must “specifically plead” facts 

showing both “(1) the time and manner of discovery and (2) the inability to have made earlier 
discovery despite reasonable diligence.”  (Fox, supra.)  Further, there is both a subjective and 
an objective component to suspicion.  For accrual to be delayed it must be true both that the 
plaintiff did not suspect that someone had done something wrong to cause the death and that a 
reasonable person would not have suspected that either.  (See Kitzig v. Nordquist (2000) 81 
Cal. App. 4th 1384, 1391.)   

 
Here, there is some waffling in the allegations between what plaintiffs suspected and 

what a reasonable person would have suspected.   Daniel must clearly allege both things – he 
did not have the requisite suspicion before August 27, 2018 and a reasonable person would not 
have had it either.  In addition, there are enough questions about the date of suspicion here that 
Daniel must allege whether he was at the meeting with the attorney on March 3, 2018, and 
whether he suspected medical malpractice either immediately before or after that meeting.  
Because Daniel has not alleged sufficient facts under Fox and the particular circumstances of 
this case, the demurrer is sustained as to him.  However, the court grants leave to amend.   

 
Defendants argue that no amendment should be permitted because the fact that a 

consultation with an attorney occurred is sufficient by itself in all cases to show suspicion then 
as a matter of law.  The court disagrees.  The reason for the consultation, the type of attorney 
consulted, and other facts may be relevant in making that determination. 

 
Defendants further argue that unless the date of an attorney consultation provides a firm 

cutoff, it will effectively provide one anyway, because the consultation will present an impossible 
barrier to get at the facts regarding suspicion due to the attorney-client privilege.  (Reply Brief, 
fn.2.)  The court disagrees.  A witness can be asked what he suspected before or after a certain 
date, just not whether he formed that suspicion based on information supplied by an attorney 
he consulted. 
 

In support of their argument, defendants cite Dolan v. Borelli (1993) 13 Cal.App.4th 816, 
823.  In Dolan, the plaintiff had a carpal tunnel release surgery for a work-related injury.  She 
continued to experience the same symptoms after the surgery as before and within two months 
began to suspect malpractice.  Approximately eight months later, she consulted with an 
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attorney.  She told him she thought the doctor had done something wrong.  Based on these 
facts, the appellate court affirmed the trial court’s grant of summary judgment to the defendant. 

 
Dolan is distinguishable.  The facts that the court can consider on this demurrer do not 

show that Daniel suspected defendants had done something wrong at the time of the March 3, 
2018 attorney consultation or that he attended that consultation.   

 
The situation regarding the minor plaintiff, Justin, is that much more complicated.  

The facts that the court may consider on this demurrer show that Daniel was not Justin’s father.  
They do not show that he was Justin’s legal guardian after Sarah’s death; who, if anyone, was; 
or whether any such guardian suspected a wrongfully caused death between the date of death 
and August 27, 2018.   

 
Based on the same reasoning set forth above, the demurrer is sustained as to Justin, 

with leave to amend.  Justin will need to provide additional explanation why he could not have 
discovered the injury before August 27, 2018, including whether he was at the March 3, 2018 
attorney consultation; what he suspected, if anything, before and after that meeting; whether 
anyone was his legal guardian after February 15, 2018 and before August 27, 2018; and what 
that person knew or suspected in that time frame. 

 

  

23.  TIME:  9:00   CASE#: MSC19-01646 
CASE NAME: SANDHU VS. BANGA 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY MOHINDER SINGH BANGA 
* TENTATIVE RULING: * 
 
Appear. 

 

  

24.  TIME:  9:00   CASE#: MSC19-01744 
CASE NAME: BURGIE VS. ESTATE OF GRIMALDO 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY JOSE GRIMALDO 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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25.  TIME:  9:00   CASE#: MSN19-1428 
CASE NAME: WALKER VS. ALLSTATE INSURANCE 
HEARING ON MOTION TO COMPEL ANSWERS TO SPECIAL INTERROGATORIES 
FILED BY ALLSTATE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

26.  TIME:  9:00   CASE#: MSN19-1428 
CASE NAME: WALKER VS. ALLSTATE INSURANCE 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY ALLSTATE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

27.  TIME:  9:00   CASE#: MSN19-1428 
CASE NAME: WALKER VS. ALLSTATE INSURANCE 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY ALLSTATE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

 

 

28.  TIME:  9:00   CASE#: MSN19-1958 
CASE NAME: RE R. RUVALCABA 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Appear with petitioner. 
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29.  TIME:  9:00   CASE#: MSN19-1994 
CASE NAME: IN RE C.V. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY DRB CAPITAL, LLC 
* TENTATIVE RULING: * 
 
Appear with petitioner. 

  

 
ADD-ON 

 

 

30.  TIME:  9:02   CASE#: MSC17-01774 
CASE NAME: KENNETH BARKER  VS.  PANDA RESTAURANT GROUP, INC. 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


